UNITED STATES

£9 5y, . . .
;}f“ 2 ENVIRONMENTAL PROTECTION AGENCY  0ii0iF -5 Pt
F vy o
i'Mé? BEFORE THE ADMINISTRATOR e
%mﬁiﬁ \L...'.L.:‘ [ [NENE.

IN THE MATTER OF

Kama'aina Termite and Past DOCKEYT N0, FIFRA-03~2011-0011

Contyral, Inc.,

L e . .l T

RESPONDENT

PREHEARING ORDER

Az you previocusly have been notified, I have been designated
by the July 5, 2011, Order of the Chief Administrative Law Judgs
to preside in the above captioned matter.' This proceeding
arises under the authority of Section L4{a} of the Federal
Insecticide, Fungicide and Rodenticide Act (“FIFRAY:, 7 D.8.C. §
1361z}, and is governed oy the Conselidated RBulses of Practiice
Governing the Administrative Assessment of Civil Penalties and
rhe Revocation/Termination or Suspension of Permits and the
Supplemental Rules Governing ths Administrative Assessment of
Civil Penalties Under the Federsal Insecticide, Fungicide, and
Rodenticide Act (“Rules of Practice”), 40 C.FP.R. §8 22.1~22.32,
22.35. The parties are advised to familiarize tThemselves with
both the applicable gtatuiwis) and the Rules of Practice.

United States Envircnmental Protection Agency (VEPAY)
policy, found in the Rules of Practice at Ssction 22,18(b), 4
C.ELRL 8 22.18(b), encourages seitlement of a proceeding withont
the necessity of a formal hearing. The benefits of a2 negotisted
settlement may far cutweigh the uncertainty, time, and exXpense
asassciated with a litigated proceeding,

The file before me reflects that the parties have reached an
agreement in principle to settle this matter, however ng Consent
Agreement and Pinal Order (“CAFQ”} has been filed. The parties
are directed to hold a settlement conference on this matter on or

Y The Chief Administrative Law Judge iszued this CGrdey after
the Alternative Dispute Resolution (“ADRY) process in this matier
expired.
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before July 29, 2011, to attempt Lo execute a CAFD. See Section
22.4(cyig} of the Rules of Pracrtice, 40 C.F.R. % 22.4ic) (8.

Complainant shall file a status report regarding such conference
and the status of settlement on or hefore August 5, 2011.

In the event that the parties fail to executs a CATO by that
time, they shall strictly comply with the requirements of this
Prehearing Order and prepare for a hearing. The parties are, of
course, free to continue settlement negotiations during and after
sreparation of thelr prehesring exchange. Howsver, the parties
are advised that extensions of time will not be granted absent a
showing of good cause. The pursulf of ssetilement negotiations or
an averment that g ssttlement in principle has been reached will
not constitute good cause for failing to comply with the
requirements or to meet the schedule set forth in this COrder.

The fcllowing reguirements of this Order concerning
prehearing exchange Iinformation are authorized by Section
22.19{a) of the Rules of Practice, 40 C.¥F.R. § 22.1%{a}. As
such, it is directed that the following prehesring exchangsa takes
place:

1. Each party shall submit:

{m} the names of any expert ¢r other witnesses it
intends to call at the hearing, together with a
brief narrative summary of each witness’ expected
testimony, or & statemsnt that no witnesses will
be cailed; and

{b} coples of all documents and exhibits which each
party intends to introduce into evidence at the
hearing. The exhibits should include a curriculum
vitae ¢r resume for each proposed sxpsrt witness.
If photographs are submitted, the photographs must
be actual unretocuched photographs. The documents
and exhibits shall be identified as
*Complainant’s” or “Respondent’s” exhibin, as
appropriate, and numbered with Arabic numerals
{e.¢., “Complainant’s Exbibit 17 and

¢y a statement ewpressing its view as to the place
for the hearing and the estimated amount of time
needed to present its direct casze. In the
Complaint, Complasinant alleges that Kama’zaina
Termite and Pest Control, Inc. ("Respondent”), is
a corporation located in Heonolulu, Hawail”i.
Compl. at § 3. In accordance with the
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Supplemental Rules Governing the Administrative
Assessment of Civil Penalties Under the Federal
Insecticide, Fungicide, and Rodenticide Act, 4C
C.ER., § 22.35({b}, the hearing shall be held in
the county, parish, or incorporated city of the
rasidence ¢f the Respondent, unless otherwise
agreed in writing by all parties. Thus, the
hearing shall be held in Honolulu, Hawal’i, unless
the parties mutually designate a different city as
the place of hearing in this matier.

Bea Sections 22.1%{a), ib', {d} ©f the Rules of Practice, 40 C.F.R.
8§ 22.19%{a), (b}, {d}y. Bee alsc Section 22.21{(d) of the Rules of
Practice, 40 C.E.R., & Z2.211{d:.

Z. Complainant shall submit a sfatement explaining in
detail how the proposed penaliy was determined,
including a description of how the specific provisions
of any Agency penalty or enforcement policies and/or
guidelines were applied in calculating the penaliy.

3. Respondent shall submit a statement explaining why the
propoged penalty should be reduced or sliminated. If
Respondent intends tc take the position that it is
unable Lo pay the propesed penality or thal pavment will
have an adverse sffect on its ablility teo centinue fTo do
business, Respgondent shall furnish supporting
documentation such as certified copies of financial
gtatements or tax returns.

§. Complalnant shall submift a statement regarding whether
the Paperwork Reducticn Act of 1830 (“PRA™:, 44 U.8.C.
§§ 3501 st seqg., applies to this proceeding: whether
there is a current Office of Management and Budget
control number invelved heresin; and whethey the
provisions of Section 3512 c¢f the PRA are applicable in
this case,

See Section 22.1%(a) (3) of the Rules of Practige, 40 C.F.R., §
22.18{a)1{3).

The prehearing exchanges delineated above shall be filed in
seristim manner, according to the fellowing schedule:

August 24, 2011 Complainantfs Initial Prehearing

Exchange
Seprtembey 21, 2011 - Respondent’s Prehearing Exchange,
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including any direct and/or rebuttal
gvidence

October 5, 2011 -~  Complainant’s Rebutial Prehearing
Exchange {(i1f necessary)

In its Answer, Respondent sexercised ilteg right under Section
354 of the Administrative Procedure Act {“APA™Y, 5 U.8.C. § 8554,
to reguest a hearing in thiz matter. If the parties cannot
settle with a CAFC, a hearing will be held in accordance with
Section 556 of the APA, 5 U.8,C. § 58&. Hection 556{(d) of the
APA provides that & party is entitled 1o present itg case or
defense by oral or documentary evidence, to submit rebuttal
evidence, and to conduct such cress-examination as may be
reguired for a full angd true digclosure of the fagts. Thus,
Respondent has the right to defend itself againat Complalinant’s
charges by way of direct evidence, rebuttal evidencge, or through
crogs-examination of Complainant’s witnesses. Respondent i3
entitied to elect any or all three means to pursue its defense.

If Respondent elects only to conduct crogs~examination of
Complainant’s witnesses and to forgoe the presentation of direct
and/or rebuttal evidence, Respondent shall serve a statement to
that effect on or before the date for filing its prehearing
exchange, FEach party is hereby reminded that fallure to comply
with thne prehearing exchange requirements set f{orth herein,
inciuding a statement by Respondent electing only to conduct
cross-examination of Complainant’s witnesses, can resuli in the
entry of a default dudgment againast the defaulting party. See
Sectioen 22.17 of the Rules of Practice, 40 C.F.R. § Z22.17.

The original and one copy of all pleadings, statementsz, and
documents (with any attachments) reguired or permitted to be
filed by this Crder (including a ratified CAFO} shall be filed
with the Regional Hearing Clerk, &nd copies {with any
atrachments) shall be sent to the undersigned and all cther
parties, The parties are advissd that e-mali. correspondence with
the Administrative Law Judge is not authorized. See Sectien
22.%{a} of the Rules of Practice, 40 C.F.R. § 2Z2.%4{a}.

the prehearing exchange information required by thisz Order
to be sent to the Presiding Judge, a3 well as any other further
pleadings, shall be addressed as {ollows:?

‘ The parties are reminded that e-mail is not considersd a
proper mathod of f£iling under the current Rules of Practice.
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If $ezdinq by dnited States Pogtal Service (USPS):
EPA Gffice of Administrative Law Judges

1200 Pennsylvania Avenue, NW

Mail Code 1%00L

Washington, D.C. 20480-2001

If sending by a non-USES coupijer, suych as UPS or Federal
Express:

EPA Office of Administrative Law Judges

1098 14th Street, NW

Suize 35¢, Frankliin Court

Washington, .U, 20005

Telephone contact may be made with my legal staff assistant,
Mary Angeles, at (202} %64~6281. The facsimile number is {(202)
565-G044.

Bodaad ol

Barbara A. Gunning ..
Ahddministrative Law Judge

Dated: July &, 2C11
Washington, DC



In the Matter of Kama ' aing Termite and Pest Control, Fuc., Respondent.
Dacket No, FIFRA-D9-201 10011

CERTIFICATE OF SERVICE

I hereby centify that true copies of this Prehearing Order, issued by Barbara A. Gunning,
Administrative Law Judge, in Docket No. FIFRA-09-2011-001 1, were sent to the following parties
on this 6™ day of July 2011, in the marnner indicated:

Mary Angeles
Legal Staff Assistant

Original and One Copy by Pouch Mail to:

Bryan Goodwin
Regional Hearing Clerk
U8 EPA / Region [X
75 Hawthome Street

San Francisce, CA 94105
Copy by Pouch Mail to:

Edgar P, Coral, Esq.

Office of Regional Counsel
U8, EPA / Region IX

75 Hawthome Street, ORC-2
San Francisco, CA 94108

Copy by Regular Mail to:

Willam J. Nagle, I11, Esq.
William J. Nagle, Attomey at Law
A Law Corporation

930 Pioneer Plazs

GO0 Fort Street Mall

Honoluly, HI 96813

Dated: July 6, 2011
Washington, DC



